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The New Frontiers of Healthcare Batchclaim Liability
by Kristin McMahon, Esq. & Ted Tucci
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Esq. is the Chief
Claims Officer at
IronHealth, a division
of IronShore, in
Simsbury, CT. She
can be reached at
kristin.mcmahon@
ironshore.com.
Ted Tucci is a
partner in the
Health Law Group
and in the Litigation
Section at Robinson
& Cole, LLP., where
he chairs the firm's
Health and Benefits
Litigation Practice.
He can be reached
at ttucci@rc.com.

In the past, the principal risk exposure
hospitals, healthcare systems, and
healthcare organizations (“Healthcare
Organizations”) faced was liability for
negligent acts occurring in the provision
of healthcare services. Healthcare
Organizations managed that exposure, in
part, by purchasing healthcare professional
liability coverage to protect against
allegations of negligence in the furnishing
or failing to furnish “professional medical
services.” But the days of successfully
managing healthcare professional liability
(“HPL”) risk by protecting only against
single acts of claimed malpractice are
over. The simple fact is that risk exposure
from multiple events batched together is
rising dramatically.
In the last decade, the healthcare industry
has seen a significant rise in catastrophic
claims (often called “super losses”)
caused by poor outcomes or injuries
from treatment by a provider or team
of providers to a single patient. National
studies have confirmed this trend. In the
recent past, there have been seven HPL
jury verdicts in excess of $50 million
(resulting in aggregate loss exceeding
$1 billion) in cases ranging from birth
injuries to nursing home deaths.1

But even more concerning is the new
reality of “related claim” exposure (also
referred to as batch claims), which have
increased in both size and frequency.
Most related claim exposure so far has
been from repeated negligent acts or other
types of improper behavior by a single
physician or professional staff employee
that affected or injured multiple patients.
Examples include the rogue employee
committing criminal acts by poisoning
patients; or the surgeon performing
dozens of unneeded procedures for
profit. Because batch claim exposure has
been linked to these types of unusual
or esoteric fact patterns, Healthcare
Organizations have tended to think of
jumbo/related claim occurrences as 1 in
20 year “shock loss” events. This article
suggests that thinking must change.
Given the seismic changes under way in
healthcare delivery and finance models –
spurred by healthcare reform mandated
under the Affordable Care Act – batch
events are likely to occur with greater
frequency in the new world of healthcare.
The purpose of this article is to explore
and provide an overview of 1) the
types of risks that have contributed to
Healthcare Organization batch claims; 2)

developments in the healthcare industry
(market consolidation and healthcare
reform) that will likely lead to more and
bigger batch claims; and 3) the prospect
that transformation of the healthcare
industry will create a different breed of
batch claim exposure based on allegations
of financial misconduct and broad scale
operational or system failure. This new
class of claims will bear little resemblance
to past cases involving poor or inadequate
supervision of medical care. Finally,
because batch event liability is the “new
normal,” Healthcare Organizations
will need to bolster risk management
strategies to focus on these new exposures
going forward.

Related Events: Types of Batch
Claims and Legal Theories Used to
Support Them
Industry experience to date has shown
that multiple patient exposure cases tend
to be grouped in four broad categories:
• Medical necessity/unnecessary
procedures (cardiac stents; chemotherapy; back surgery)2
• Sexual abuse/misconduct (molestation; privacy invasion)3
continued on page 8
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PLUS Perspective: Serving the Professional
Liability Industry on a Global Scale

T
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Director of Global
Development at PLUS.
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djenney@plusweb.org.

he evolving global economy is not news to those in any
financial services industry. Companies, corporate deals,
business practitioners and regulatory guidelines are crossing
borders and continents at a rapid rate. Professional liability
insurance is no exception.

• Anytime you are engaging with PLUS—at an
event, on the website, in our educational materials,
etc.—let us know of any improvements that will
make our services and brand more welcoming to a
global audience.

PLUS’ mission is to “be the global community for the
professional liability insurance industry by providing essential
knowledge, thought leadership and career development
opportunities.” Nearly 12% of PLUS members are from
outside the U.S., and we are proud to have members from
places as diverse as Bahrain, China, Argentina and New
Zealand. The 2015 PLUS Conference in November saw
143 international attendees from nine different countries.
You will continue to see more global topics, speakers and
attendees at all PLUS events.

• Share ideas of any kind in which your professional
association—PLUS—can better serve this industry
in the evolving global economy.

The challenge, of course, is not counting. The challenge
is providing the premium education and networking
opportunities that PLUS has mastered to an ever growing
number of locations, markets and cultures. For many years
PLUS has been supporting chapters and events in Canada
and London. In 2012 the organization’s first ever events
were held in Asia, as PLUS sent U.S. business luminaries
to lead seminars in Singapore and Hong Kong. A large two
day PLUS event was held in Zurich in 2013. Marquis events
in London, Singapore and Hong Kong are now happening
annually. In all instances we are engaging the brightest
industry professionals to develop and support these events.

Singapore Symposium 2015

2016 will be another full and exciting year of PLUS happenings
outside of the U.S. Look for these opportunities:
• PLUS London Golf: 9 June
• PLUS Hong Kong Symposium: 6 September
• PLUS Singapore Symposium: 8 September
• PLUS London Fall Lunch Event: TBD October
PLUS global efforts not only serve these growing markets,
but provide all PLUS members with greater knowledge of
the expanding global professional liability industry and access
to the key insurance professionals within these markets.
Continued success and expanding services requires us to
listen to our members and industry leaders from all parts of
the world. We look forward to those conversations!

Hong Kong Symposium 2015

Our desire to serve new geographies and populations goes
beyond just events, however. Consistent with the PLUS
development model for all products and services, we look to
you for ideas and support in the following ways:
• Propose a global topic and/or speaker(s) at any of
our events.
• Write internationally focused content for PLUS
publications.
• Advise on the usefulness and helpful changes to
the PLUS curriculum, specific to how it could be
beneficial in your part of the world.
• Through volunteerism, sponsorship and attendance
support at PLUS events outside the U.S.
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When Does An “Unfair Trade Practices” Exclusion Bar
Coverage For A Consumer Class Action?
by Richard A. Simpson & Ashley E. Eiler
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is a partner with Wiley
Rein LLP in Washington,
D.C. He has a national
practice that includes
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in coverage cases and
defending insured
professionals in trial and
appellate courts around
the country. He can be
reached at rsimpson@
wileyrein.com.

Ashley Eiler is
consulting counsel to
Wiley Rein LLP. Her
litigation practice
focuses on professional
liability defense and
coverage disputes
involving claims against
accountants, lawyers
and other professionals.
She can be reached at
aeiler@wileyrein.com.

The use of unfair and deceptive
business practices is a hot topic, as
both the federal government and state
legislatures have been attempting to
end such practices by enacting broad
statutes to regulate how individuals
and businesses interact with
consumers. As a result, class action
lawsuits present a growing area of risk
for professionals and business entities
that provide services to consumers.
These statutes often provide a
mechanism for consumers to seek
actual damages caused by the
prohibited conduct, as well as
statutory damages, which frequently
are available even in the absence of a
showing of actual harm. Many of
these statutes also contain attorneys’
fees and cost-shifting provisions,
further expanding the potential
exposure for class action defendants.
Professionals and businesses often
seek coverage from their professional
liability insurers when named as
defendants in a putative class action
lawsuit. Depending on the nature of
the alleged conduct and the type of
relief sought, however, the terms of a
professional liability policy may
significantly limit the available
coverage. Allegations of intentionally
wrongful conduct may trigger
dishonesty and/or personal profit
exclusions, while the subject policy’s
definition of “damages” or “loss” may
preclude coverage for statutory
damages and other relief sought by
class members.
Increasingly, insurers and their
insureds are also disputing whether
exclusions in professional liability,
E&O, and D&O policies that
reference “unfair business practices”
and/or “deceptive trade practices” bar
coverage for class action lawsuits that
assert causes of action under consumer
protection statutes.

To date, courts generally have
demonstrated a willingness to look
carefully at both the language of the
exclusion and the specific allegations
asserted in the underlying action to
determine if coverage is available. As
explained below, the specific policy
language is critical in determining the
applicability of an “unfair business
practices” exclusion.

Examining The Surrounding
Phrases
One
principle
of
contract
interpretation that courts frequently
look to in interpreting exclusions
referencing “unfair trade practices” or
similar phrases is the doctrine of
noscitur a sociis, which means that the
meaning of a word or phrase can be
determined by reference to the
surrounding words and phrases. Put
differently, courts often conclude that
the meaning of phrases like “unfair
trade practices” and “deceptive
business practices” turns on the
meaning of the other phrases and
words in the subject exclusion.
In some cases, courts rely on the
doctrine of noscitur a sociis to support
the conclusion that a particular
exclusion is limited to claims brought
by an insured’s business competitors
asserting allegations of anticompetitive conduct. For example, in
Integra Telecom, Inc. v. Twin City Fire
Insurance Co.,1 a federal district court
applying Oregon law considered an
exclusion barring coverage for “any
Claim ... based upon, arising from, or
in any way related to price fixing,
restraint to trade, monopolization,
unfair trade practices, or any violation
of the Federal Trade Commission,
Sherman Anti-Trust Act, Clayton Act,
or any similar law regarding antitrust, monopoly, price fixing
discrimination, predatory pricing or

restraint of trade activities.”2 The
insurer argued that the exclusion
precluded coverage for an underlying
consumer class action suit alleging
that the insured telecommunications
company charged and collected fees
that were mislabeled on customer bill
statements,
in
violation
of
Washington’s Consumer Protection
Act.3 The court rejected the insurer’s
argument that the phrase “unfair trade
practices,” as used in the exclusion,
could be construed so broadly. Rather,
based on the other phrases in the
exclusion, the court concluded that
the term “unfair trade practices” was
“limited to antitrust and anticompetitive violations because the
terms that come before and after it are
reasonably limited to antitrust or
anti-competitive conduct.”4
Similarly, in Big Bridge Holdings, Inc.
v. Twin City Fire Insurance Co.,5 a
federal district court applying Illinois
law rejected the argument that the
phrase “unfair business practices” in a
D&O policy’s exclusion encompasses
both consumer protection and
antitrust claims. The court reasoned
that every other phrase in the exclusion
referred to anti-competitive behavior
and antitrust violations, and that
there was no mention in the exclusion
of fraud-based or consumer-protection
claims. Thus, the court held that the
exclusion was, at a minimum,
ambiguous and must be interpreted in
favor of the insured.6
By contrast, where an exclusion
juxtaposes phrases like “unfair
business practices” next to phrases
that plainly reference an insured’s
conduct vis-à-vis a customer, courts
will give effect to the plain and broad
meaning of the phrase. For example,
in Welch Foods, Inc. v. National Union
Fire Insurance Co. of Pittsburgh, PA,7
the First Circuit considered the
continued on page 12

April 2016 PLUS Journal

3

Insurance Act 2015: Adapt and Thrive
By Michael Hogg

We continue the conversation around
the Insurance Act 2015 and how the
changes are affecting the whole industry.
Michael Hogg
is a partner at Kennedys
Law, LLP, in London.
Michael Handles
coverage disputes
including advising
insurers on product
liability, professional
indemnity, accident and
property claims and
those claims tainted by
fraud, and more. He can
be reached at michael.
hogg@kennedyslaw.com.

“It is not the strongest or the most
intelligent who will survive but those
who can best manage change.” Charles Darwin
Spend five minutes with a search
engine and anyone interested in the
Insurance Act 2015 (the Act) will
find numerous guides as to how the
law is changing. Insurers and others
in the industry have been encouraged
to ready themselves for the biggest
shake up in non-consumer insurance
law in a century. Change can present
opportunity, and those that help the
industry and their customers adapt
can differentiate themselves, gaining a
competitive edge.
Naturally, a great deal of focus has been
on how insurers will adapt to handling
claims and the change to remedies for
non-disclosure and warranty breaches.
Many insurers have taken steps to
remove ‘basis of cover’ provisions
from their policies and are reassessing
whether warranties continue to serve
a useful purpose. An area that has
attracted less attention, however,
concerns the rewards of predictability
and a less fraught claims process,
particularly to large corporate insureds.

An important role
Brokers in particular have a critical role
to play in this adaptation by aligning
their client’s processes with the
prescriptions in the Act. Once you put

aside the big changes such as remedies
and the operation of warranties, the
revised law presents less of a revolution
- leaving instead a codification of much
that has gone before with a refreshed
emphasis on obligations brought
about by the insured’s new ‘duty of
fair presentation of the risk’. In that
respect, the real benefit to all involved
in the underwriting and claims
process is the clarity and certainty
that comes with the knowledge that
if the Act is followed then a claim
will be paid. If the claims process is
less conflict-driven then that means
the underwriting process has worked
better, with the prospect of insurers
receiving the right premium earlier,
and a more straightforward, efficient
claims handling process reducing
the potential to sour relations with
insureds through costly disputes.
Focusing on the duty of fair
presentation reveals that it is really a
duty to search for information that will
influence the underwriter, and then
to provide that information in a clear
and accessible way. Both the collection
of information and its organisation
require an understanding of what
the mythical ‘prudent’ underwriter
needs—although how that influences
the actual underwriter is still relevant.
Of course, the challenge to brokers is
to take the Act and help their clients
apply it to their own businesses. That
in turn will require an understanding
of what is expected within the specific
insurance market in which the business
is placed—the ‘prudent underwriter’
lives there—and help formulate a

strategy for collecting appropriate
business data from the right people.
If the documentation of that process
provides a hard link between the type
of information that the underwriter
needs and that which the insured has
provided, then it will make disputes
and claims reductions less likely.
Taking this a step further, one can
see that the adviser who puts into
clear English a distillation of what
the market expects from a reasonable
search for information might develop
an invaluable and market leading
protocol that will add value to both
sides of the transaction: insureds
would know what they have to do
and underwriters would have greater
confidence that they will receive the
appropriate information. Of course,
some brokers will have had guidance
of this type available for some time,
but the codification of the law should
add confidence to the proposition that
if you follow a defined process then
the outcomes will be more predictable.
That in turn could encourage further
refinement of protocols giving even
greater certainty.
Adapting to the Act should pay a
dividend to all involved with the sale
and purchase of insurance cover. Those
that facilitate an efficient transfer
of information from insured to
underwriter should thrive. Those that
do not may find their own business,
and professional indemnity claims
record, coming under pressure.

Be Published in the PLUS Journal
As a PLUS member you have tremendous insight on the hot topics in professional liability insurance.
Why not share your knowledge by writing an article for the PLUS Journal?
If you have a topic you’re considering, or a full article you’d like to submit for consideration, please email
Lance Helgerson at lhelgerson@plusweb.org.
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UK: Regulators Take Enforcement Action on
PI Insurance Failings
By Simon Banner

Simon Banner
is an associate at
Holman Fenwick Willan
LLP in London. Simon
specializes in disputes
in the international
insurance and
reinsurance markets and
also handles general
commercial litigation
and non-contentious
risk matters. He can
be reached at Simon.
Banner@hfw.com.

"Perhaps most significantly, the FCA has announced that the outcome of this case
highlights a number of wider concerns that the FCA has about the insurance sector."
The Financial Conduct Authority
(FCA) and Prudential Regulation
Authority (PRA) have taken disciplinary
action against three insurance firms and
five senior individuals at those firms
holding regulated positions. The eight
Final Notices, which were issued by the
FCA on 1 February, were the outcome
of a joint investigation by the FCA and
PRA into unauthorised schemes in
the solicitors’ professional indemnity
(PI) market. This concluded that there
had been a failure in the management
oversight throughout the distribution
chains, significant integrity and
competency failings, and failure to carry
out adequate due diligence in arranging
reinsurance.
Among those sanctioned by the FCA
were UK insurer Millburn Insurance
Company Limited (Millburn), Bar
Professions Limited (Bar), a London
broker specialising in solicitors’ PI
insurance, and Coverall Worldwide
Limited
(Coverall),
another
intermediary. The firms and individuals
were fined a total of £15.5 million.
The schemes used were highly complex,
and led to the FCA liaising with over
20 regulators and agencies globally to
carry out its investigations. In essence,
the distribution chains involved
using binding authorities issued by a
managing general agent in London,
Aderia UK Limited (Aderia), to various
coverholders including Bar. Aderia was
an appointed representative of Millburn
and a UK insurance intermediary,
Coverall, whose director Shay Reches
was central to the unauthorised
practices and he also controlled the
main risk carrier, Sinclair Insurance
Company. Mr. Reches performed the
CF1 (director) controlled function at
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Coverall, with responsibility for Aderia,
which were central to establishing
and operating the insurance schemes,
despite note being approved to do so.
In doing so, Mr Reches “recklessly”
transferred insurance premiums to
parties other than the (re)insurers
who were responsible for paying the
claims, thus increasing the risk that
the policyholders’ claims would not
be paid. According to the FCA Final
Notice, the scheme also “contributed
to” the administration of three insurers:
Millburn, Icelandic insurer European
Risk and Insurance Company and Balva,
a Latvian insurer. It has also prompted
the Financial Services Compensation
Scheme to pay out £12.7 million as of
the end of 2015.
This case is of particular interest to
insurers because it is the first time that
the FCA and PRA have worked together
to take enforcement action against a
combination of insurers, intermediaries
and individuals. It is also notable
due to its sheer scale. The insurance
arrangements that were subject to
regulatory investigation related to the
insurance of 1,300 law firms in England
and Wales.
Perhaps most significantly, the FCA has
announced that the outcome of this case
highlights a number of wider concerns
that the FCA has about the insurance
sector. This includes not only regulated
activities carried out by unauthorised
firms but also the responsibilities of
intermediaries such as brokers. The
FCA has stated that its concerns are as
follows:
• Lack of due diligence applied
by market participants when
selecting potential insurance and
reinsurance security.

• Poor understanding and scrutiny
of appointed representatives
and those carrying out other
delegated authority functions.
• Need for clarity and certainty
about roles and responsibilities.
• Responsibilities of intermediaries
used in the distribution chain.
• Lack of understanding and
correct application of the client
money rules.
• Lack of adequate systems and
controls in ensuring client
money is protected.
This matter also highlights the fact that
brokers and insurers are increasingly
being held accountable for activities
that they may previously have
considered not to be their responsibility.
This is particularly the case when
insurers and brokers are involved in
complex distribution chains involving
delegated authority and/or outsourcing
arrangements. Insurance firms must
therefore continue to monitor their
internal due diligence procedures very
carefully to ensure they comply with the
expectations of the FCA and PRA.
The FCA’s June 2015 thematic
review TR15/7 Delegated authority:
Outsourcing in the general insurance
market is available at https://www.
fca.org.uk/static/fca/documents/
thematic-reviews/tr15-07.pdf.
This article was first published on 12
February 2016 in the Holman Fenwick
Willan Insurance Bulletin and is reprinted
with consent.
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The Intersection of Education, Insurance and Young Talent
By Jesse Lyon
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In Aldous Huxley's 1931 novel Brave
New World many original ideas were
posited in support of a futuristic society.
Two of those ideas now appearing in
our present involve eugenics and an
ever increasing reliance on technology.
Techniques like CRISPR (clustered
regularly
interspaced
short
palindromic repeats) to genetically
engineer a human embryo, and
technological advances like self-driving
vehicles, could be said to represent
some of Huxley's notions. However,
professional liability underwriters,
especially those underwriting Cyber
Liability and Tech E&O, are out of
phase with this "brave new world,”
and this fact creates a dangerous
situation for both those underwriters
and an economic world dependent on
them. To be responsible and successful
in the present and into the future, the
professional liability insurance sector
must look backward to look forward
and, in so doing, create a breed of
underwriters who are every bit as
creative as the future will be.
Being out of sync with present
day reality is clearly represented in
questions not asked on Cyber Liability
and Tech E&O applications. For
instance, one current Cyber Liability
application does not ask what type
of firewall an applicant is using. A
company can use a simple device with
a firewall feature and claim to have
a firewall in place, but that device
will not come close to equaling the
protection offered by a hardware-based
NGFW, or Next Generation Firewall.
The same application also does not
ask if multiple hardware and software
ecosystems are used, even though the
answer to that question, especially for a
medium and large sized business, offers
significant insight into the company’s
cyber security approach. Additionally,
this particular application does not
ask whether an applicant is using the
services of a cyber security firm.Those
kinds of questions, and the answers to
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them, convey an enormous amount of
information about the cyber security
posture of an applicant and, in turn,
provide significant insight into
whether a risk is worth underwriting
and at what cost. For such questions
to be missing from an application is
dangerous for insurance companies
and the client’s of those companies.
The current situation with Technology
E&O applications is equally worrisome.
For example, in the exclusions list
on one recently updated Technology
E&O policy there is no exclusion
for computer languages known to
be highly prone to cyber breaches.
Theoretically, an insured software
company could be writing code in
Adobe Flash or Java Script, languages
that should be avoided. By not
excluding those languages, the insurer
is exposed to adverse results of claims
and lawsuits caused by an insured
using hazardous script. Perhaps even
worse, this insurer does not exclude
wireless products that do not include
proper encryption. Thus if a company
that produces baby monitors creates a
product that broadcasts the signal in
an unencrypted format, claims could
arise from a concerned consumer of
that product. After all, what reasonable
parent would allow anyone to spy
on her child? This issue is likely even
worse since time and again successful
lawsuits have already been brought
against manufacturers of products that
lack proper wireless encryption. The
absence of such exclusions to protect
both itself and to encourage better
behavior from its insureds calls into
question whether a Technology E&O
insurer is in sync both with technology
and the current legal environment.
With underwriters being out of step
in the present, one must wonder how
they will be able to help drive the
world forward in the future.
There are other parts of the professional
insurance sphere that are not poised
well to be in harmony with the future.

In the near future robots will be
introduced into social environments
like nursing homes. If a robot injects
medication into a patient, prescribes
a medication, or lifts a patient from a
wheel chair to a bed, then that takes
an already risky situation into an
unexplored legal realm. If a patient
suffers an adverse reaction to a drug
that was injected by a robot, then how
will the nursing home be protected by
any of its insurance policies? Or what if
a robot is provided by the nursing home
to a patient who needs companionship?
If the robot malfunctioned and could
not be replaced and the patient drew
into a depressed state and died, then
how would insurance cover a wrongful
death suit by the patient’s family? A
general liability policy certainly would
not cover such an event, and an allied
health policy is not currently worded
to handle such a risk. What about the
manufacturer of that robot? Would a
Technology E&O policy step forward
and indemnify the manufacturer of the
robot? Most countries, especially those
like China, Japan, and the United
States, have populations which possess
far more elderly people than younger
ones, and there are simply not enough
people entering the field of senior care
to handle the influx of those who need
care in their golden years. This means
that robotic companies are going to be
filling that void and, in so doing, they
will create an unprecedented situation
that will require the professional
insurance sector to provide guidance
and protection to the rapidly aging
world. To provide that guidance and
protection, however, will require
professional underwriters to understand
the intersection of technology, human
care, and the law, an intersection with
which underwriters are currently less
than conversant.
So how do insurance companies
offering Cyber Liability, Technology
E&O, and other professional insurance
get into sync with the evolving world
they are underwriting? There was once
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an international competition that
encouraged students in the seventh
through twelfth grades to form groups
of two or three people and build
educational websites. The competition
was known as ThinkQuest. It was
supported by both governmental
and private organizations, had strong
support from educators in more than
thirty countries, and rewarded the
most successful competitors with
scholarships up to $25,000. A similar
approach must now be embraced and
championed by the insurance industry.
The brilliance of ThinkQuest was that
it brought together young people who
could appreciate and understand a
multitude of ideas, numerous bodies
of knowledge, people who were willing
to learn and teach at the same time,
and who could convey their ideas both
by the written word and binary. The
spectrum of ideas that the groups put
forth ranged from examining a social
phenomenon like Harry Potter to
examining how music affects people’s
mental and physical health.
To be able to fully appreciate and
understand nearly every Cyber
Liability and Technology E&O
risk requires people who have an
uncommon breadth and depth of
knowledge that extends from simple
areas like grammar to complex areas
like quantum mechanics. When
an underwriter tries to underwrite
a risk like SSA (Space Situational
Awareness), underwrite a risk in which
a company produces electronicphotopic chips, or understand
memory-resistant malware, that
requires a degree of understanding
that is clearly not being demonstrated
by the majority of the current breed
of underwriters. However, the degree
of wide ranging creativity needed
here was what the ThinkQuest
competitions were created to foster
in young people. The insurance
industry needs people who can draw
from a wide range of knowledge,
and it also needs people who can
write binary code with exactitude.
Insurance companies must employ
cyber forensic engineers who can
pinpoint where a security breach
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happened, how an intruder gained
access to additional computers, and
how to remedy the situation. Being
able to work individually or in a
team, being able to backtrack to the
point of intrusion, and being able to
view the world in tangible and nontangible ways requires more than
someone who can simply write one
line of code after another. Currently
insurance companies depend on
other companies to investigate data
breaches, but this will not work out
in the long run. In the 20th century
numerous insurance companies
owned law firms in order to litigate
claims economically. The 21st
century will require cyber liability
insurers to employ cyber forensic
engineers to investigate claims based
on network breaches. Moreover, in
the very near future insurers will
need to create an organization that
tests routers, switches, servers, smart
phones, robots, and other technology
devices to determine how secure
or how capable those devices are.
As has already been argued on the
PLUS Blog in November 2015, not
all technology devices are created
with the same expertise, and figuring
out which devices are least and
most secure will greatly facilitate
insurers’ ability to price policies
correctly. However, to find young
people who can view the computer
realm in multiple dimensions, and
to find those who can function in a
cross disciplinary environment and
approach a risk from a multitude
of angles can only be successfully
accomplished on a large scale through
an instructional competition.
People who have a broad and deep
appreciation for multiple disciplines
and cyber forensic engineers are
uncommon, and insurance companies
are not the only ones who need such
thinkers. Cyber security companies,
law firms, private and public
educational organizations, research
organizations, think tanks, and
governments are just a few sectors
that need those type of people. This
means that, as difficult as it is already
to find thoughtful insurance people

knowledgeable about the cyber
world, the future is only going to
be exponentially more troublesome.
When the 20 year old who is going
into her senior year at college thinks
about the past and future, what will
she strongly consider for a career? Will
she remember the competitions that
the insurance industry hosted that
allowed her to cultivate friends from
all over the world, and allowed her to
gain the needed assurance in her skills
as a programmer or a writer to pursue a
major in computer science or history?
Will she remember the competitions
that helped fund her time at college,
and in doing all of that proved that
being a Cyber Liability underwriter
is a fulfilling career opportunity? Or
will that 20 year old have nothing to
remember where the insurance sector
is concerned?
The Cyber Security Challenge is one
competition that currently aims to
increase the pool of cyber forensic
engineers; however, it is not an
international competition and focuses
only on people who are capable of
becoming cyber forensic engineers.
Professional liability insurers need
thinkers and tinkerers, and locating
both on a large scale can only be
accomplished through a competition
like ThinkQuest. Nano-technology,
advanced robotics, augmented reality,
and memory-resident malware are
elements of a brave new world that
Cyber Liability and Tech E&O
insurers are going to come face-to-face
with in the short term. In three to five
years insurers are going to encounter
robots where none have been
before. If insurers do not create and
enthusiastically support a competition
like ThinkQuest, then insurers will
not be acknowledged or remembered
by those in college. Consequently
insurers will find themselves without a
breed of underwriters who can thrive
and understand the brave future. This
must not be so!
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Healthcare Batchclaim Liability continued from cover

• Employee supervision (angel of death;
drug addiction-related offenses)4
• Equipment Failure/Infections (improper
sanitation and sterilization practices;
“alarm fatigue”; food poisoning; malfunction of medication dispensing or
radiation equipment)5
The common thread here is that these claims are
closely connected with misfeasance in delivery
of professional medical services. Resulting
lawsuits are typically based on legal theories of
direct corporate negligence by the Healthcare
Organization or, alternatively, on vicarious
liability theories. A direct corporate negligence
claim is where the Healthcare Organization’s
actions (or failures to act) caused patient harm.
Under the corporate negligence approach, many
courts have held hospitals directly accountable
for negligent credentialing or re-credentialing
of physicians – even of physicians who are not
hospital employees.6 Under vicarious liability
principles, hospitals have been responsible
for negligent acts of employed physicians or
professional staff (often referred to as respondeat
superior or agency liability). Where a physician
relationship with the hospital is solely as a
medical staff member, vicarious liability of the
hospital still exists for a physician’s medical
negligence.7 This “apparent agency” liability
occurs where a hospital holds out or represents
to the public that the physician was “part of ”
the hospital.8

Case Study: New England Compounding
Center
A highly publicized recent example of a
medical negligence batch claim is the 2012
nationwide fungal meningitis outbreak linked
to contaminated steroids produced by a
Massachusetts-based pharmacy, New England
Compounding Center (“NECC”). Thousands
of people injected with the drug were affected.
Of those injected, 751 people allegedly were
diagnosed with meningitis, fungal infections
and/or abscesses, and other injuries.9 Sixty-four
of those 751 people allegedly died as a result
of their infections.10 NECC was forced into
bankruptcy, and reached a settlement valued at
approximately $100 million (including $25.2
million from NECC insurers) to liquidate the
civil liability of NECC and its owners.11
But that is not the end of the story. Healthcare
organizations—including hospitals and other
healthcare facilities face liability resulting from
injections of patients with the contaminated
drug for purposes of pain management and relief

8

(primarily for spine conditions). The core of the
liability theories stem from the alleged failure of
such hospitals to conduct a site visit (as required
by certain professional standard organizations)
before ordering drugs from NECC, which purportedly would have revealed the rampant filth
and lack of sterile conditions at NECC. Even for
those patients who did not contract the disease,
hospitals face damage claims for emotional distress and monitoring for future disease contraction. Legal theories against the hospitals include:
(1) product liability as the “seller” of the contaminated compound, (2) vicarious liability for
physicians failure to warn, and (3) civil conspiracy with NECC to avoid patient safety requirements in the bulk ordering process for steroids.
The financial consequences stemming from one
simple decision by hospitals to do business with
a particular compounding pharmacy can have
far reaching financial effects.12

Regulatory Fraud and Abuse—Precursor to
Batch Bodily Injury Claims Under Hospital
Professional Liability Policies
We are also seeing an increase of bodily injury state
law medical malpractice civil lawsuits alleging the
performance of unnecessary surgical procedures
in the wake of fraud and abuse regulatory
enforcement actions. Creative plaintiff’s lawyers
are waiting patiently in the wings for the
government to announce its pursuit of health
care providers for fraudulently billing Medicare
and/or Medicaid for performance of medically
unnecessary or experimental procedures13 before
filing civil suits on behalf of hundreds of patients
impacted by the healthcare providers’ alleged
negligence. In addition to traditional state law
medical malpractice causes of action, plaintiffs’
lawyers are now developing challenges to
Healthcare Organization business practices based
on business-related liability theories alleging
fraud, misrepresentation, class action, unfair trade
practice statutes, and even RICO.14

Macro Trends: Industry Consolidation And
Healthcare Reform
Hospital mergers and acquisitions are
happening every day. Hospitals face shrinking
reimbursements and the need for investment
capital to acquire the latest technology. As
Healthcare Organizations grow larger, more
complex, and are more horizontally integrated
along the continuum of care (outpatient—
acute care—post-care recovery—residential life
care), there is increased exposure to batch events
related to system flaws or process failure.
But industry change is more fundamental
and significant than just getting bigger.

Healthcare reform has spurred a sea-change
in healthcare delivery and payment models.
The industry is moving away from fee-forservice. Reimbursement is now focusing
on rewarding good outcomes and keeping
people well. Healthcare Organizations receive
bundled payments for episodes of care that
include multiple services from different
providers. Hospitals, payers and physicians
are partnering to assume financial risk in
healthcare delivery. Physicians and hospitals are
becoming more clinically integrated than ever.
To manage healthcare treatment services in a
way that balances cost and quality, Healthcare
Organizations rely increasingly on defined
protocols (evidence-based medicine), big data
(electronic medical records), and integrated
delivery systems (coordinated care with shared
financial risk). In some instances, traditional
physician functions are being replaced by new
technologies or by other licensed caregivers
(“physician extenders”).
In this new paradigm, Healthcare Organizations
are now more vulnerable to enterprise-wide
liability exposure. As the size and breadth
of Healthcare Organizations grows through
consolidation, so too does the risk of adverse
events caused by system flaws, or policy and
procedure failures.15 We expect industry
consolidation to increase frequency and
severity of traditional, negligence-type batch
claims alleging patient harm. But industry
reimbursement reform will also lead to a new
breed of “financial batch” claims.

New Frontier: Financial Batch Claims
Unlike batch claims focused on repeated
instances of substandard care delivery, financial
batch claims will focus on the business side of
the healthcare industry. Integrated healthcare
delivery systems that assume financial risk for
bundled services or healthcare outcomes will
face increasing pressure to remain financially
profitable. Much like what managed care insurers
experienced in the past, large constituencies of
patients may claim that the type and quality
of care they received from the Healthcare
Organization was medically inappropriate, not
because of medical negligence, but because of
financial pressure to contain costs.16 Industry
consolidation may also lead to a change in public
perception about healthcare and the willingness
to bring claims that a Healthcare Organization
engaged in systematic incompetence or bad
behavior. The local hospital may no longer be seen
as a trusted community member but rather as
part of a deep-pocketed healthcare conglomerate
focused more on the bottom line than patient
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welfare.17 Even system failure claims such as
infection control or equipment failure may be
portrayed as rooted in the hospital’s inadequate
system management or desire to control costs by
skimping on operational controls.18

Risk Management Strategies
Hospital consolidation and an increasing focus
on financial survival is changing the face of
healthcare, which will result in new and more
frequent exposure to enterprise-wide liability
claims. Healthcare Organizations can no longer
view this risk as a once in 20 year “shock loss”
event. Reducing exposure to financial batch
events will require risk management departments
to expand oversight to virtually every area
of hospital operations. Development of well
thought out policies and procedures and effective

monitoring of compliance with organizational
policies and procedures will reduce the risk of
batch exposure and limit the severity of such
events when they do occur. Quality performance
in healthcare will no longer be evaluated based
just on the outcome of a specific medical
procedure, but also virtually every other way in
which a Healthcare Organization touches the
lives of its patients.
“Traditional” HPL coverage—protecting a
hospital against allegations by a patient of bodily
injury caused by negligence—is not going
away. In fact, this exposure is likely to continue
to increase as more people become “users” of
the healthcare system as a result of insurance
coverage becoming more available under the
ACA. And hospital risk managers will certainly
have to continue their work to mitigate risk for

these exposures especially as we see the rise in
super losses. But, at the same time, batch claims
are changing, and the frequency and potential
severity of batch claims is increasing rapidly.
One batch claim can eradicate an entire HPL
tower of coverage, leaving virtually no limit
for “traditional” HPL claims. Is that leveraged
risk acceptable to a hospital risk manager or,
more importantly, to a hospital’s CEO and/or
CFO? Should hospital buyers be thinking about
batch exposure the way property insurers think
about property catastrophe exposure? Should
these very different exposures be covered under
the same liability insurance program? As batch
claims increase in frequency and visibility, their
impact on both traditional (healthcare) risk
management and financial risk management
will also grow.
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Women's Leadership Network 2016
The PLUS Foundation’s Women’s Leadership Network creates opportunities to
network and learn from the experience of women who are leaders by virtue of their
achievements. The Foundation endeavors to raise corporate awareness of the value
of developing and diversifying leadership. Proactive companies that encourage
employees to participate in these events will help realize the overall industry goal of
increasing the percentage of women in leadership roles.

Upcoming Dates:
May 2016 | Los Angeles
June 2016 | Hartford
Summer/Fall 2016 | Seattle
September 2016 | San Francisco

Stay tuned to
plusweb.org for
details & to register.

October 5, 2016 | New York
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Unfair Trade Practices continued from page 3

availability of coverage for two
underlying lawsuits brought against
an insured food manufacturer—one
filed by a competitor and one filed by
a group of consumers—alleging
deceptive trade practices and false
advertising relating to its packaging of
certain juice products.8 The insurer
denied coverage for both suits based
on an exclusion titled “Antitrust
Exclusion” that read: “The Insurer
shall not be liable to make any payment
for Loss in connection with a Claim
made against the Insured... alleging,
arising out of, based upon or
attributable to, or in any way involving,
either directly or indirectly, antitrust
violations, price fixing, price
discriminations, unfair competition,
deceptive trade practices, and/or
monopolies, including any actions,
proceedings, claims or investigations
related thereto....”9 The First Circuit
held that, despite the exclusion’s title
and the fact that “several of the
descriptions of covered claims refer to
‘antitrust’ or typical antitrust claims
such as ‘monopolies,’ the plain language
of the other excluded claims—
particularly ‘unfair competition’ and
‘deceptive trade practices’—is far
broader and not so limited.”10
Similarly, in The Hanover Insurance
Company v. Sawyer Property
Management,11 a Maryland trial court
interpreted an exclusion barring
coverage for claims “arising out of
false advertising, misrepresentation in
advertising,
antitrust,
unfair
competition, restraint of trade, unfair
or deceptive business practices,
including but not limited to,
violations of any local, state or federal
consumer protection laws.”12 In a
bench ruling, the trial court granted
the insurer’s motion for summary
judgment, agreeing that—given the
express reference to “consumer
protection laws”— the exclusion was
not limited to “business-to-business
acts that fall within such thing as antitrust or anti-competitive claims
brought by business competitors.”
The court thus held that the exclusion

12

barred defense and indemnity
coverage for three underlying class
actions against the insured property
management company that alleged
violations of a trio of consumer
protection laws—the federal Fair
Debt Collection Practices Act (the
“FDCPA”), the Maryland Consumer
Protection Act, and Maryland’s state
law equivalent to the FDCPA.13

Looking At The Statute
Other courts interpreting “unfair
business practices” exclusions have
focused on the specific statute that
gives rise to the underlying claim,
rather than the distinction between
claims brought by consumers and
claims brought by an insured’s
business competitors. For instance, in
Hrobuchak v. Federal Insurance Co., 14
a federal district court in Pennsylvania
interpreted an exclusion in an errors
and omissions policy for any claim
“based upon,... allegations of price
fixing,
restraint
of
trade,
monopolization,
unfair
trade
practices, or any actual or alleged
violation of the Federal Trade
Commission Act, the Sherman AntiTrust Act, the Clayton Act, or any
other federal statutory provision
involving antitrust, monopoly, price
fixing, price discrimination, predatory
pricing, or restraint of trade
activities... or any similar provision of
any federal, state or local statutory
law or common law anywhere in the
world[.]” The court concluded that
the exclusion plainly barred coverage
for the count in the underlying class
action lawsuit against the insured
alleging a violation of the Pennsylvania
Unfair Trade Practices and Consumer
Protection law (the “PUTPCPL”).
The court went on to hold, however,
that the exclusion did not bar coverage
for the portions of the underlying
class action alleging violations of the
FDCPA and the Pennsylvania’s state
law equivalent.15 The court recognized
that the FDCPA and its state law
counterpart are “closely related” to
PUTPCPL and that both laws
prohibit the use of deceptive practices

in the collection of debts.
Nonetheless, the court concluded—
without any real analysis or
explanation— that the debt-focused
statutes “are not unfair trade practice
statutes and are therefore not
similarly excluded” by the exclusion.
The court’s reasoning for this
distinction is not immediately
apparent, which may explain why the
case has not been cited in any
subsequent court decisions.

Analyzing The Intent Of The Policy
Finally, courts will also consider
whether
affording
a
broad
interpretation to phrases like
“deceptive trade practices” in an
exclusion would render coverage
illusory under a professional liability
policy. In Beyer v. Heritage Realty,
Inc., 16 the Seventh Circuit considered
an exclusion in a real estate agents
professional liability policy barring
coverage for “loss that results from
any violation of any state or federal
antitrust, price fixing restraint of
trade or deceptive trade practice, law,
rule, or regulation....”17 The insured
real estate agency sought coverage for
a class action lawsuit alleging
violations of the Real Estate
Settlement Procedures Act of 1974
(“RESPA”) based on the agency’s
failure to disclose its affiliation with a
title insurance company. The Seventh
Circuit agreed with the insurer that a
failure to disclose a conflict of interest
“is a form of deception.”18 However,
the Seventh Circuit also recognized
that RESPA is the primary federal law
that regulates the business of real
estate agents and brokers. Because the
subject policy was expressly limited to
real estate professionals, the Seventh
Circuit
reasoned
that—
notwithstanding the apparent
applicability of the exclusion—it
would be “weird” if not “deceptive”
to exclude coverage for RESPA
actions by relying on a policy
provision that is captioned “Price
fixing” and did not actually mention
the statute by name.19
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The Seventh Circuit’s decision in
Beyer, on its face, has some persuasive
appeal. However, the court’s analysis
wrongly suggests that RESPA is the
primary (if not sole) way to hold a
real estate agent liable for damages.
In reality, of course, real estate agents
can be sued under any number of
theories, including common law
negligence. In our view, therefore,
barring coverage for RESPA suits that
are based on and arise out of
“deceptive trade practices” would not
render the subject policy’s coverage
illusory or meaningless.

Lessons Learned
When a class action lawsuit brought
by consumers potentially triggers an
“unfair business practices” exclusion,
a carrier should analyze the
exclusionary language carefully before
making a coverage determination. If
the terms and phrases surrounding
“unfair business practices” refer
exclusively to antitrust violations and
anti-competitive statutes, a court may
be reluctant to conclude the exclusion
reaches claims asserted by an insured’s
customers. By contrast, if the

exclusion contains one or more
phrases that can be interpreted as
reaching conduct that is directed
towards consumers, rather than
business competitors, courts will
generally give effect to the ordinary
and broad meaning of the phrase
“unfair trade practices.” Insurers
should also be prepared to respond to
arguments that a broad interpretation
of an “unfair trade practices” exclusion
could render coverage illusory in
particular circumstances.
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PLUS Board and Awards Call for Nominations
The Nominations and Leadership Committee is seeking suggestions from PLUS members for
potential candidates for the PLUS Board of Trustees and our distinguished annual awards. If
you, as a PLUS member, feel that you or someone you know would be a good candidate for
the PLUS Board or a deserving recipient of an award, please submit the potential candidate’s
name, current employer and position, a list of contributions to PLUS, additional comments
about the proposed candidate’s character and accomplishments, and whether the candidate
is proposed as a Board nominee or an Award recipient to PLUS Executive Director Robbie
Thompson at rthompson@plusweb.org by Friday, May 6.

Board of Trustees
Trustees are elected to the Board for a term of three years, with terms staggered so that
one-third of Trustee positions shall conclude each year. A number of factors are considered
when evaluating candidates, including stature in the industry, company position, years in
the business, past service to PLUS, and the current balance and composition of the Board
(underwriters, brokers, attorneys, company representation, diversity, geography, etc.).

Awards
Each year the Professional Liability Underwriting Society presents two awards at its
Annual Conference.
The PLUS 1 Award is presented to an individual who has contributed substantially to the
advancement and image of the professional liability industry.
The PLUS Founders Award recognizes a PLUS member who has made lasting and
outstanding contributions to PLUS and represents the spirit and dedication of individuals
who have contributed selflessly to create, lead and improve the Society.
Further Award criteria and lists of past recipients are available upon request.
PLUS staff will submit additional information about Trustee candidates and Award
nominees to the Nominations and Leadership Committee. The Committee will consider
all suggestions offered by PLUS members and hold meetings over the Summer to determine
Trustee candidates to be listed on the ballot submitted to membership in late September and
Award recipient recommendations to the Board, respectively.
PLUS will archive all information from this process, consider suggested candidates for other
leadership positions within PLUS, and present information about them to the Nominations
and Leadership Committee in subsequent years.

Thank you for your support and involvement in this process.
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May 2016 • Educational Seminar • Philadelphia, PA
July 19, 2016 • Golf Outing • New Location, more details to come!

April 21, 2016 • Education seminar w/CPCU&RIMS • Seattle, WA
Summer 2016 • Networking Reception • Seattle, WA

Southeast Chapter
l

Midwest Chapter

May 19, 2016 • Educational Seminar • Atlanta, GA

Southern California Chapter

April 6, 2016 • Networking Reception w/ Butler University • Indianapolis, IN
May 12, 2016 • Networking Reception • Cleveland, OH
l May 18, 2016 • Educational Seminar w/ Association of Lloyd's Brokers • Chicago, IL
l June 7, 2016 • Networking Reception • Kansas City, MO
l June 8, 2016 • Networking Reception • St.Louis, MO
l June 14, 2016 • Networking Reception • Detroit, MI
l July 13, 2016 • Golf Outing • Lemont, IL
l July 2016 • Education w/PODL • Chicago, IL
l

l

l

June 16, 2016 • Networking Reception • Los Angeles, CA

Southwest Chapter
l
l
l
l

April 14, 2016 • Educational Seminar • Denver, CO
May 2016 • Educational Seminar • Phoenix, AZ
Summer 2016 • Educational Seminar • Salt Lake City, UT
Summer 2016 • Networking Reception • Denver, CO

Texas Chapter
l

May 10, 2016 • Top Golf Outing • The Colony, TX

International Events
2016 Medical PL Symposia
l

April 20-21 2016 • Chicago, IL

2016 Professional Risk Symposia
l

April 20-21 2016 • Chicago, IL

2016 Cyber Symposium
l

September 27, 2016 • New York, NY

Women's Leadership Event
May 2016 • Los Angeles, CA
June 2016 • Hartford, CT
l Summer/Fall 2016 • Seattle, WA
l September 2016 • San Francisco, CA
l October 5, 2016 • The Yale Club • New York, NY
l
l

2016 PLUS Conference
l

November 9-11, 2016 • Hyatt Regency • Chicago, IL

As a nonprofit organization that provides industry information, it is the policy of PLUS to strictly adhere to
all applicable laws and regulations, including antitrust laws. The PLUS Journal is available free of charge to
members of the Professional Liability Underwriting Society. Statements of fact and opinion in this publication
are the responsibility of the authors alone and do not imply an opinion on the part of the members, trustees,
or staff of PLUS. The PLUS Journal is protected by state and federal copyright law and its contents may not
be reproduced without written permission.
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The mission of the Professional Liability Underwriting Society is to be the global community for the professional
liability insurance industry by providing essential knowledge, thought leadership and career development
opportunities.
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THANK YOU, DIAMOND SPONSORS!

The PLUS Journal is printed
on recycled paper.

PLUS

Professional Liability Underwriting Society
5353 Wayzata Blvd., Suite 600
Minneapolis, MN 55416-4758
phone 800.845.0778 or 952.746.2580
www.plusweb.org

