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Practical Defense Considerations: Building the Foundation
to Apply the ACA to Reduce Future Damages
by Leslie M. Jenny, Esq.

Leslie M. Jenny, Esq.,
is a shareholder
in the Health Care
Department in the
Cleveland, Ohio, office
of Marshall Dennehey
Warner Coleman &
Goggin. Ms. Jenny
is an experienced
litigator who has
spent her 20-year
legal career defending
matters related
to catastrophic
medical malpractice,
medical device and
pharmaceutical
liability, and longterm care matters.
She also serves as
chair of the firm's
Affordable Care
Act Practice Group,
assisting clients in
litigation involving
catastrophic future
damages. She may be
reached at lmjenny@
mdwcg.com.

Lawyers handling catastrophic injury
cases have closely followed the emerging
body of case law regarding the impact,
if any, of the Affordable Care Act
(ACA) on claims for future damages.
Before the ACA, it was uncertain
whether injured individuals would have
health insurance in the future.
Consequently, in most jurisdictions, the
collateral source rule prevented
defendants from arguing that a
plaintiff ’s future damages should be
reduced because he or she has health
insurance. Plaintiffs’ attorneys could
therefore present essentially unrequited
evidence projecting the cost of a
plaintiff ’s medical expenses into the
future. These projections, primarily in
life care plans, are generally the single
largest financial component of damage
claims. Such plans often project massive
expenses that can drive equally massive
jury verdicts.
However, given the ACA’s mandate that
all Americans must obtain health
insurance or face penalties, defense
lawyers can and do oppose future
damage claims by arguing that, because
plaintiffs’ future damages will be paid

by federally mandated insurance, they
may not be compensated through jury
verdicts. In a handful of cases decided
in 2015, trial courts first addressed
these efforts by defense counsel to
utilize the ACA to reduce awards for
future damages.
One of the first and most highly
publicized of those decisions was Jones
v. Metro Health, Case No.757131,
decided in May 2015 by Judge Ronald
Sister in the Cuyahoga County Court
of Common Pleas (Cleveland, Ohio).
In Jones, where the defendants were
represented by this author, the plaintiff
presented a life care plan totaling $8
million. In response, defense experts in
elder law, life care planning and nursing
testified that the premiums for health
insurance pursuant to the ACA are
between $2,000 – $8,000 per year and
that the maximum out-of-pocket
expense is between $6,300 – $6,500 per
year. Nonetheless, the jury returned a
verdict of $14.5 million, most of which
compensated the plaintiff for future
medical expenses. Relying on the ACA,
along with provisions of Ohio law
relating to damage caps and potential

set-offs on past and future medical
expenses, the court reduced the award
by $11 million.
In an important ruling handed down
on July 7, 2016, the Court of Appeals
of Ohio, Eighth Appellate District,
affirmed the trial court’s use of the ACA
to substantially reduce the jury’s award
of future damages. In Jones v. Metro
Health, Case No.102916 (July 7, 2016),
the Court of Appeals squarely rejected
the plaintiff ’s argument that, because
the ACA (and Medicare and Medicaid)
are “political targets” that might be
abolished or changed in the future, they
should not be used to reduce the jury’s
award of future damages. (Id., p. 29.)
This is a key appellate ruling that
should be cited by defense lawyers to
promote and support the use of the
ACA to limit future damages.

Relevance and Impact of the
Collateral Source Rule
The Collateral Source Rule, or collateral
source doctrine, is an American case law
evidentiary rule that prohibits the
admission of evidence that the plaintiff
or victim has received compensation
continued on page 9
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Outgoing President's Message:
Improving Connections with Members
It’s been a great, and quick, 2016, and
as my term as PLUS president comes to
an end, I wanted to reflect on the many
accomplishments we’ve had over the
past 12 months. I’ve thoroughly enjoyed
serving as president, and 2016 has been
a noteworthy year for our association in
a number of ways.

Volunteer Involvement

Heather Fox 2016
PLUS president.

Our PLUS community thrives because
of all the volunteers who come together
to put on great events and develop
industry-leading educational products.
Volunteerism is a cornerstone of our
success, and I want to thank all those
who have put time into all the PLUS
initiatives throughout 2016. It is truly
amazing what we can accomplish as a
community, and I value the connections
I’ve made over the years with industry
professionals who share my commitment
to making PLUS work.
In my article in the PLUS Journal in
January, and throughout the year, I
challenged members to become more
involved. This year, for the first time we
announced the creation of special task
forces and sought volunteers to look at
specific areas where we believed we could
increase value to our membership. The
response
from
volunteers
was
overwhelming, we had more volunteers
than spots. These volunteers worked hard
and made recommendations to the Board
of Trustees last month, and I am very
excited about the direction PLUS is moving
across each of the four task force areas:
•
•
•
•

Publications
Research
Webinars
Website

Watch for big changes in how PLUS
provides value to its members in 2017
and beyond. Thank you to all of the
industry professionals who volunteered
their time and ideas over the spring,
summer and fall months.

Educational Focus
A primary part of PLUS’s mission is to
provide education and career
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development opportunities to its
members. It does this through
educational sessions at its live events,
webinars, online learning, and the RPLU
program and PLUS curriculum. 2016
was a great year for PLUS education.

committed to assisting the industry in
improving its diversity efforts. PLUS is
“walking the walk” as they say, factoring
diversity and inclusion in speaker
selection, committee appointments
and all other facets of PLUS.

The PLUS webinar series took a
significant step forward this year,
hosting 11 virtual events, including a
multi-part webinar series looking at the
growing transactional risk insurance
market. More than 1,900 industry
professionals attended these virtual
events. Look for PLUS to continue its
focus on virtual education and events in
the coming year.

Perhaps the most visible part of our
dedication to D&I is the Leadership
and Mentorship Program, or LAMP.
LAMP was created to provide
leadership
and
networking
opportunities for individuals within
the professional liability industry from
traditionally under-represented groups.

Of course PLUS is probably best known
for its expansive curriculum supporting
the RPLU designation. Earning an
RPLU designation is a tremendous
accomplishment, and illustrates a
commitment to our industry and a
desire to be a subject matter expert.
PLUS recently completed a survey of
RPLUs and discovered some interesting
and useful statistics relating to RPLU
study:
• 93 percent of designees report
that their companies provide
financial incentives to
complete the RPLU.
• 88 percent report that
completing the RPLU
designation has benefited
their career.
• 90 percent report that they’ve
received a salary increase since
earning their RPLU.
As you can see, earning your RPLU
designation not only shows your
commitment to our industry, but can
also be a lucrative career decision. If you
are not one of the 2,600+ professional
who have already earned the RPLU
designation, I encourage you to check it
out in 2017.

Diversity and Inclusion
In my years of service with PLUS, the
topic of diversity and inclusion is one
we have frequently discussed. PLUS is

Several LAMP participants were able
to attend our Leadership Assembly this
past May in Denver, and having their
voices in the room at that event made a
real difference. Many of these
outstanding professionals have started
to get involved in committees and
chapters, and I hope to see them rise to
prominent and important roles as
leaders within PLUS in the years to
come.
The first LAMP cohort of 15 completed
its formal 18-month program at the
PLUS Conference last month, and we
will be opening the application window
for the second LAMP cohort in the
first quarter of 2017. Watch your email
inbox for application details.

Looking Ahead
As my year as the 2016 PLUS
president comes to an end, I want to
thank the many PLUS members,
volunteer leaders, the PLUS Board of
Trustees and staff, with whom I’ve had
the pleasure of working over the past
12 months. I extend my
congratulations and best wishes to
Peter Herron, our incoming 2017
PLUS president. Having worked with
Peter for several years now, and seeing
his commitment to PLUS and our
industry first hand, I am confident
that under Pete’s leadership, PLUS
will continue to excel in its offerings
and remain an integral part of our
members’ professional lives.
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Lawyers As Whistleblowers: Recent Developments
by Barry R. Temkin

Barry R. Temkin is
a partner at Mound
Cotton Wollan &
Greengrass LLP and
a member of the
New York County
Lawyers’ Association
Professional Ethics
Committee. The views
expressed in this
article are the authors’
alone, and not those
of NYCLA or Mound
Cotton Wollan and
Greengrass LLP. .

Several courts have recently addressed
the issue of whether lawyers may serve as
whistleblowers against their former
clients when doing so results in the
disclosure of confidential client
information. The Second Circuit, in Fair
Laboratory Practices Associates v. Quest
Diagnostics, held that a lawyer disclosed
far more confidential information than
was necessary when bringing a qui tam
whistleblower case against a former client
under the False Claims Act.1 More
recently, in a highly publicized case
against mutual fund giant Vanguard
Group, a New York state court judge
followed Fair Laboratory Practices to
dismiss a qui tam claim brought by a
terminated in-house tax lawyer under
New York law.2 A similar claim brought
against Vanguard by the same lawyer was
dismissed by a federal judge in the
Eastern District of Pennsylvania, citing
collateral estoppel grounds.3
These recent cases have important
implications for employer liability. In
addition, there could be potential
professional liability for lawyers who are
found to have breached their professional
duties to their clients. A client could
have a potential claim against a lawyer
for precipitous disclosure of confidential
information. Conversely, an employer
who retaliates against a lawyerwhistleblower could face regulatory fines
and civil liability. Moreover, a lawyer
who accepts a whistleblower bounty
from the government could potentially
face a conflict of interest claim from an
erstwhile client who contends that its
confidences were revealed in exchange
for a government payout.
Lawyer and employer liability in the
whistleblower context should be viewed
against the backdrop of regulations
promulgated by the SEC under the
authority of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
of 2010, which authorize the payment
of significant bounties to whistleblowers
who report corporate wrongdoing to the
government. SEC Rule 21F-4(b)
presumptively excludes the use of

privileged or confidential information
from its definition of eligible original
information under the Dodd-Frank
whistleblower rule.4 But there are
exceptions to the SEC’s general
proscription of lawyers acting as
whistleblowers. Where permitted by
state ethics rules or by the SEC’s own
professional responsibility rules, SEC
regulations authorize a lawyer to collect
a whistleblower bounty. Ultimately, the
courts will decide how to reconcile the
government’s encouragement of
whistleblowers—including lawyers—
with the traditional state regulation of
lawyer ethics, including conflicts of
interest and client confidentiality.

Client Confidentiality & Client Fraud
Legal ethicists continually attempt to
balance lawyers’ competing duties of
client confidentiality with their duties of
honesty to tribunals and others. Lawyers
confronted with material, ongoing
client fraud must analyze their duty of
confidentiality to the client to determine
whether disclosure is permissible under
state and federal ethics rules. The ABA
Model Rules, which serve as guidelines
but lack the force of law, exhort lawyers
to maintain the confidentiality of
information learned by the lawyer in the
course of the representation. However,
ABA Model Rule 1.6 permits (but does
not require) disclosure of confidential
information in six circumstances: (1) to
prevent death or substantial bodily
harm; (2) to prevent crime or fraud
“that is reasonably certain to result in
substantial injury to the financial
interests or property of another and in
furtherance of which the client has used
or is using the lawyer’s services”; (3) to
prevent or rectify financial injury from
client crime/fraud “in furtherance of
which the client has used the lawyer’s
services”; (4) to obtain advice about the
lawyer’s own compliance with the ethics
rules; (5) for the lawyer to defend herself
against a claim relating to the
representation; and (6) to comply with
law or a court order.5 Exceptions (2)
and (3) to Model Rule 1.6(b) were

added in 2003 in the wake of the Enron
and WorldCom financial scandals.
Different states have varying
formulations of lawyer professional
responsibility when confronted with
known ongoing client fraud and
illegality. For example, the New York
Rules of Professional Conduct are
different from their ABA counterparts,
as they do not include the so-called
Enron exceptions in Rule 1.6 (b) (2)
and (3). The New York Rules prevent a
lawyer from disclosing client confidential
material, but provide exceptions. A New
York lawyer may (but is not required to)
reveal client confidences: (1) to prevent
reasonably certain death or substantial
bodily harm; (2) to prevent a client from
committing a crime; (3) to withdraw a
lawyer’s opinion or representation based
on inaccurate information or which is
being used to further a crime or fraud;
(4) to get legal advice about the lawyer’s
own conduct; (5) for the lawyer to
defend himself; (6) to collect a fee; (7)
when permitted to reveal confidences
under the RPC, to comply with law or a
court order. While the foregoing
exceptions are permissive, in the case of
known client perjury, the lawyer is
required to take reasonable remedial
action, “including, if
necessary,
disclosure to the tribunal.”6
Lawyers who represent corporations and
other organizations have additional
ethical obligations in the event of known
client violations of law. Under ABA
Model Rule 1.13, a lawyer for an
organization with knowledge of
corporate wrongdoing that poses a
substantial risk of injury to the
organization must report the violation
up the proverbial corporate ladder. A
corporate lawyer who knows that an
officer or employee of the organization
has engaged in illegal conduct related to
the representation that is likely to result
in substantial injury to the organization,
“shall proceed as is reasonably necessary
in the best interest of the organization.”
Under the ABA rules, up-the-ladder
reporting, including to the board of
continued on page 12
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Canadian Clarity: Supreme Court Provides a Window to
Uniform Interpretation of Standard Form Insurance Contract
by David Vaillancourt

David Vaillancourt
has a broad
commercial litigation
practice that features
extensive insurance
work including:
professional liability
defence D&O defence,
class action defence
and class action
monitoring. David
has appeared as
lead counsel in
numerous trials,
hearings and motions,
and has appeared
before every level
of court in Ontario,
including the Court
of Appeal for Ontario.
He can be reached
atdvaillancourt@
agmlawyers.com.

The Supreme Court of Canada has
provided guidance to the insurance
industry on the interpretation of
standard form insurance contracts in
the recent decision of Ledcor
Construction Ltd. v. Northbridge.
While the decision concerns a builders’
risk policy, the principles set down by
the court will be of general application
to policies across all areas of risk.
Ledcor Construction (“Ledcor”) was a
general contractor in charge of
building an office tower in Calgary.
Ledcor hired a subcontractor to
complete a “construction clean” of the
windows of the building.
The
subcontractor used improper tools
and methods to clean the windows
and ended up causing $2.5 million in
damage to the windows, which had to
be replaced.
Ledcor and the building’s owner made
a claim under their builders’ risk
policy (“policy”) for the cost of
replacing the windows. The policy
excluded coverage for “the cost of
making good faulty workmanship”
but provided an exception to the
exclusion in cases where “physical
damage not otherwise excluded by this
policy
results”
from
faulty
workmanship.
The insurers denied coverage based on
the faulty workmanship exclusion:
they argued cost of replacing the
windows was the cost of making good
faulty workmanship. The insurers
argued that the exception for physical
damage resulting from faulty
workmanship did not apply because
the physical damage at issue was
physical damage to the very thing the
subcontractor had been hired to work
on. The insurer’s view was that the
exception to the exclusion would only
be triggered if there was incidental
damage caused to some other part of
the project. Ledcor and the building’s
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owner argued that any physical
damage caused by faulty workmanship
was covered and that it was just the
cost of redoing the work (washing the
windows, in this case) that was not
covered.
The Alberta Court of Queen’s Bench
found in favour of Ledcor and the
building’s owner, holding that the
exclusion and exception were
ambiguous and so should be
interpreted against the insurers. The
Alberta Court of Appeal overturned
this decision. They found that the
exclusion and exception were not
ambiguous and interpreted the
exclusion and exception largely in line
with the position of the insurers.
The Supreme Court of Canada
overturned the Court of Appeal and
found that Ledcor and the building’s
owner were entitled to be indemnified
for the $2.5 million replacement cost
of the windows.

Standard of Review for Standard
Form Contracts
The first issue considered by the
Supreme Court was the level of
deference that an appellate court
should pay to a trial or motions judge’s
interpretation of a standard form
contract.
In its 2014 decision of Sattva Capital
Corp v. Creston Moly Corp., the
Supreme Court restated the law of
contractual interpretation, holding
that appellate courts should be highly
deferential to trial and motions judges’
contractual interpretation findings.
The Sattva Court held that since
contractual interpretation is highly
fact specific, the analysis of the trial or
motions judge should only be
overturned if the judge made a
palpable and overriding error. The
court provided for a very limited
exception to this deferential standard

of review for the “rare” extricable
questions of pure law that arise in the
interpretation process. In these rare
instances an appellate standard of
correctness was appropriate.
Since Sattva, provincial appellate court
decisions have been split as to whether
the interpretation of standard form
contracts were subject to the deferential
standard of appellate review set out in
Sattva. The Ledcor case gave the
Supreme Court the opportunity to
resolve the debate: the interpretation
of standard form contracts are an
exception to the general rule of
deference established in Sattva and are
subject to an appellate standard of
review of correctness.
The court reasoned that an exception
to the general rule in Sattva was
appropriate since a) in standard form
contract cases the motion or trial
judge is not conducting an
individualized analysis of the “factual
matrix” because there are generally
contracts of adhesion, and b) because
standard form contracts are widely
used, there is precedential value to
their interpretation which gives their
interpretation a character of a question
of law. The court observed that
consistency was particularly important
in standard form insurance contracts,
and that ambiguous insurance policies
ought to be interpreted in a consistent
way by different courts.

Interpreting the Policy: Claim is
Covered
The court then turned to consider the
interpretation of the policy’s exclusion
and exception. The court held that
the exclusion and exception were
ambiguous.
Accordingly, they
interpreted the policy with regard to
general
rules
of
contractual
construction, including the reasonable
expectations of the parties.

Professional Liability Underwriting Society

In considering the reasonable
expectations of the parties, the court
relied heavily on the purpose behind
builders’ risk policies: to provide broad
coverage that limits the need to resort
to private litigation, making
construction projects grind to a halt.
The Supreme Court relied on
numerous academic articles concerning
the nature of builders’ risk policies in
coming to this conclusion on the
purpose of the policy.
Based on the reasonable expectations
of the parties, the court held that the
exclusion only excluded the cost of
redoing the subcontractor’s work.
Since the subcontractor here was only
hired to clean the windows, it was
only the cost of re-cleaning the
windows that was excluded from the
policy. The replacement cost of the
windows was covered.

Interestingly, the court held that if the
windows had been broken by the
subcontractor who was hired to install
the windows, the replacement cost of
the windows would not have been
covered. In that situation, “redoing
the work” would mean installing the
windows in good condition. Broken
windows in that situation would not
have been “resulting damage” caused
by the sub-contractor, and would have
fallen under the exclusion against
making good faulty workmanship.

Takeaway for Insurers
Although the result in this case was
unfavourable to the insurers, the
insurance industry can take comfort
that the Supreme Court adopted an
approach that will ensure the
consistent interpretation of insurance
contracts by the courts going forward.
This outcome was not guaranteed in

light of the principles of contractual
interpretation laid down by the court
in its earlier Sattva decision. A strict
application of Sattva (which had been
employed by some provincial appellate
courts) would have prevented appellate
courts from harmonizing inconsistent
lower court interpretations of the same
policy language.
Also, the Supreme Court’s emphasis
on considering the history and purpose
of a type of policy in interpreting
coverage and exclusions will allow
insurers to guard against inventive
policy interpretations by insureds that
are inconsistent with the history and
purpose of the type of policy at issue
in future cases.

Register now and save! www.plusweb.org

February 8 & 9, 2017
New York, NY | Marriott Marquis
Topics Scheduled to be Presented:
•

The Office of the Whistleblower: Paying to Make the Wrongdoers Pay
•

•
•

Financial Institutions/Private Equity: Here We Go On the Merry-Go-Round
Cyber and D&O: What Could A Hacking Event Mean to Directors & Officers?
•

•

Delaware Decisions Shaping Corporate Governance & Litigation

Private Non-Profit: Where’s the Risk? From Where Does it Come?

The Yates Memo & Corporate Investigations: Critical Issues for Corporate Executives & Their Insurers
•

Behaving Badly: The Non-U.S. Corporate Scandal Wave
•

December 2016 PLUS Journal

Securities Litigation in the U.S.

5

Thank You

2016
SPONSORS
DIAMOND

Argo Group
AXIS Professional Lines
Beazley
CNA
Endurance
Hiscox
Travelers

PLUS Conference

2016

A Look Back

PLATINUM

Aspen Insurance
W. R. Berkley
Insurance Group

GOLD
Clyde & Co
Great American
Insurance Group
Liberty International
Underwriters
Markel
Nationwide
Symantec Corporation
Tokio Marine HCC

SILVER
Ambridge Partners
AmWINS Brokerage
Berkshire Hathaway
Specialty Insurance
Chubb
CRC Group Wholesale
& Specialty
Euclid Program Managers
General Star Management
Company
Guy Carpenter &
Company, LLC
The Hartford
Hudson Insurance Group
Ironshore Insurance Inc.
Kaufman Dolowich & Voluck LLP
LITCHFIELD CAVO LLP
Lloyd's
Maxum Specialty
Insurance Group
Munich Re
QBE
RSUI Group, Inc.
Skarzynski Black LLC
Starr Companies
Western World / Validus
Specialty Underwriters

6

Professional Liability Underwriting Society

SILVER Cont.
Wiley Rein LLP
XL Catlin
Zurich

BRONZE
Adams and Reese LLP
AIG
Allianz Global Corporate & Specialty
Aon
ARC Excess & Surplus
LLC Companies
ARCH INSURANCE GROUP
Aronberg Goldgehn
BatesCarey LLP
Biancamano & Di Stefano, P.C.
Boyd Richards Parker &
Colonnelli, P.L.
CapSpecialty
Chatham Insurance Services, Inc.
Cole, Scott & Kissane, P.A.
Coughlin Duffy LLP
Crum & Forster
Fisher Phillips
Florio Perrucci Steinhardt
& Fader LLC
Freeman Mathis & Gary, LLP
GORDON REES SCULLY
MANSUKHANI LLP
Hallmark Medical
Professional Liability
Hinshaw & Culbertson LLP
IDT911
Insurance Systems Inc.
Intellectual Property Insurance
Services Corporation (IPISC)
Jackson Lewis P.C.
Kaufman Borgeest & Ryan LLP
Krebs | Farley, PLLC
LVL Claims Services LLC
Lane Powell PC
Lewis Brisbois
Manire & Galla LLP
Marks, O'Neill, O'Brien,
Doherty & Kelly
Marshall Dennehey Warner
Coleman & Goggin
The Navigators Group, Inc.
O’Hagan Meyer PLLC
OneBeacon Insurance Group
PLAN
Prime Insurance Company
Reminger Co., L.P.A.
Rivkin Radler LLP
RLI
RT Specialty
Socius Insurance Services, Inc.
StarStone Insurance
The Sullivan Group
Susanin, Widman & Brennan, P.C.
Swiss Re Corporate Solutions
Synergy Professional Associates, Inc.
ThinkRisk Underwriting Agency
Traub Lieberman Straus
& Shrewsberry LLP
Tressler LLP
Troutman Sanders LLP
USLI
Walker Wilcox Matousek LLP
Wilson, Elser, Moskowitz, Edelman
& Dicker LLP

December 2016 PLUS Journal

7

Business Contracting: Officers and Employees Beware
by Kelly Gibbons

Kelly Gibbons is an
associate attorney
at Campbell &
Associates Law Firm,
P.C., in Dallas, Texas.
The information set
forth in this article is
for general purposes
only and should not
be construed as legal
advice.

If we were to poll the officers of most companies in America,
I suspect the overwhelming majority them would vote that if
they were authorized to sign a contract on behalf of their
employer, that only their employer would be liable on the
contract. And for most officers in American businesses, that
expectation would apply regardless of whether their employer
was organized as a corporation, a limited liability company, a
partnership, or some other business entity. Unfortunately for
the company’s officers, and even for employees with less
prestigious job titles, there are some simple but preventable
mistakes that can cause them to be personally liable on the
contracts that they sign for their company. This is the case
regardless of whether the officer is signing a simple office
supplies order or other low hazard contract, or a contract in
which millions of dollars are at stake. In these instances,
oftentimes the officers’ expectations are not consistent with
what some courts have done.

2. Another common pitfall arises when an officer contracts on

So what is the rule that can leave officers and employees in
jeopardy of being sued personally for breach of contract,
and, more importantly, what can those individuals do to
protect themselves?

Solutions

The general rule is that agents (here, officers and employees),
are not liable on contracts that they sign for their principal
(here, their employer). However, there are critical exceptions to
this rule, one of which is the doctrine known as the
“undisclosed/partially disclosed principal.” As one Texas court
described it, “if [a] principal remains undisclosed, or if it is
known that a person is acting as an agent but the principal’s
identity is not disclosed, the agent is a party to the contract.”1
Other states, such as New York2, Illinois3 and Florida4 also
adhere to similar rules.

1. Find out if the company has purchased D&O insurance and
if it provides coverage if you are an officer who signs contracts
for the company. If you are not an officer, ask your company
for an indemnification agreement in the event you are ever sued
personally on a contract that you sign for the company.

Common Pitfalls

3. Make sure that your company is correctly identified in the

Some scenarios in which the “undisclosed/partially disclosed
principal” can arise are as follows:

1.

By far, the most common situation that leaves officers
personally liable for contracts they sign for their company
involves the officer inadvertently contracting in their own
name. Even if it would seem obvious that the officer was not
purchasing four top-of-the-line copiers for her own use, if the
contract lists the officer alone as the contracting party, there is
a chance that the court could find the officer personally liable
if its employer breaches the contract. In such an instance,
most courts would find that the employer was an “undisclosed
principal.”

behalf of her employer, but under the company’s trade name,
instead of its legal name. In this instance, the use of the trade
name alone could result in a court finding that the principal was
only “partially disclosed.” That is, while it was clear that the
officer was signing in some capacity other than her individual
capacity, the identity of the principal was not fully disclosed.

3. Continuing with the example set forth in 2 above, even

when multiple circumstances exist that would put the other
party on notice of the legal name of the company for which the
officer is signing, some courts have been harsh in finding that
the principal was still “partially disclosed.” For example, even
if the contract’s signature line provides the officer’s name and
her title—for example, “president”—if the company is only
identified in the contract by its trade name, the officer can be
still be held personally liable.

So what should officers and other employees do to minimize
the possibility of a successful breach of contract suit against
them personally?

2. Make sure that each contract that you sign on behalf of your
company lists your company as the contracting party and that
the signature line provides that you, with your respective title,
are signing on behalf of the company as its authorized agent.
contract. If your company tends to be identified by its trade
name, for corporate identity purposes or otherwise, include
that trade name in the contract after the correct legal name of
the company.

4. Ensure that all letterhead, business cards, email signatures,
and marketing materials reflect the legal name of the
business entity.
5. Consult counsel in your jurisdiction for specific advice on

that jurisdiction’s law on undisclosed/partially disclosed
principals and general contracting issues.

Endnotes
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1 A to Z Rental Center v. Burris, 714 S.W.2d 433, 435 (Tex. App.—Austin
1986, writ ref ’d n.r.e.).

3 Rosen v. DePorter-Butterworth Tours, Inc., 379 N.E.2d 407, 410 (Ill. App. Ct.
1978).

2 DeAngelis v. Timberpeg E., Inc., 51 A.D.3d 1157, 1178 (N.Y. App. Div. 2008).

4 Van DeCostas, Inc. v. Rosenberg, 432 So.2d 656, 658-59 (Fla. App. 1983).

Professional Liability Underwriting Society

Practical Defense Considerations continued from cover

from some source other than the damages
sought against the defendant. A discussion of
the ACA in terms of future damage reduction
requires a reevaluation of the rationale for the
collateral source doctrine, applicable in many
jurisdictions, barring evidence that would
otherwise significantly reduce the cost of
medical care in litigation. The individual
mandate under the ACA requires that almost
all Americans become insured. The law
prohibits: (1) lifetime limits on coverage; (2)
rescinding coverage except in cases of fraud; (3)
pre-existing condition exclusions; and (4)
premium variations except for those based on
age, premium rating area, family composition
and tobacco use.
Thus, the ACA takes away the "collateral
source" argument that the individual should
receive the benefit of what they have had to
negotiate to receive. The “benefits” of the
ACA in this scenario are not negotiated and are
available and/or required by all. Since nearly
every American is required to obtain insurance
pursuant to the ACA, a plaintiff in an injury
action having medical coverage is no longer a
“fortuitous” or “negotiated” event. One cannot
avoid the reality that the collateral source rule
came about at a time when health care coverage
was rare, not the necessity the ACA has made
it. Given the emerging nature of this discussion
and the application of the ACA to reduce
future damages in litigation, it is unclear how
any particular jurisdiction will fall on the
determination of whether the ACA qualifies as
a “collateral source.” Further, this rule of law is
not uniform among the United States and
close attention should be directed to the rule of
law governing the case in question.

Raising the ACA Issue
There is no single answer as to when and/or
how to raise the issue of the applicability of
ACA to reduce future damages in a single
matter. However, there are several opportunities
that should be considered (this is not an
exhaustive list):
• Pre-suit negotiations in a
catastrophic loss claim
• Asserted as a potential “affirmative
defense” in an answer
• Presented in written discovery
requests as requests for information
pertaining to ACA coverage,
benefits, etc.

December 2016 PLUS Journal

• Outlined in a detailed presentation
at mediation and/or arbitration
• Addressed at a pretrial conference
informally with the court and
counsel
• Identified in a request for an
evidentiary hearing
• Presented as a motion in limine by
the defense
Cost of Future Care:*

medical expenses with the accompanying coverage
and payment information as well as a detailed
breakdown of the future medical expenses,
typically detailed in a Life Care Plan. For
example, such plans generally detail future
expenses relating to a list of “medical” needs.
Consideration should be given to breaking down
coverages under the ACA in a corresponding
fashion as is detailed below.

Option I (Home Care)

After Set-Off

Option II (Facility Care)

After Set-Off

A) Medical Surveillance
B) Therapeutic Eval.
C) Counseling
D) Case Management
E) Case Management
F) Equipment/Supplies
G) Medications
H) Home Care
I) Home Care **
J) Facility Care
K) Transportation
L) Spasticity Management
M) One Time Cost: Housing
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Total Cost of Future Care

$ .00

$ .00

$ .00

$ .00

*Table represents reductions for current and/or available benefits pursuant to evidentiary hearing
testimony of (insert experts).
**Cost of Future Home Care and/or Facility Care may need to be addressed separately by the cost of an
annuity or provision of alternate coverages and/or benefits.

• Presented as a motion to preclude
by the plaintiff
• Listed in particularity in jury
interrogatories
When and by what vehicle the ACA is raised in
this setting may depend on the jurisdiction, the
parties involved and the experience of counsel
with the court and their opponents.

Building the Foundation
Effectively using the ACA to reduce future
damages is a data-intensive endeavor. Typically,
catastrophic injury cases do not immediately
make their way to the courthouse. Generally, by
the time these matters make it into suit there is a
substantial history of medical care. Medical care
results in medical expenses by way of detailed
billing, payment and write-off information.
Medical expenses relating to the claimed injury
are essential in putting the initial brushstrokes on
the picture establishing coverage, reimbursement
rates, payment trends and out-of-pocket expenses.

Conclusion
Building on the success of the Jones decision
and expanding the application of the ACA to
reduce future damages in other matters and
additional jurisdictions presents an opportunity
for rebutting astronomical life care plans that
have characterized litigation for many years.
Further success certainly appears jurisdictionally
dependent and will require hard work and
detailed preparation by insurers and defense
counsel alike. Understanding the provisions of
the ACA is the first step, followed quickly by a
good strategic plan to advance the issue. Close
attention must be paid to the past medical
history and past coverage and payments made.
Retention of qualified, helpful and tested
experts rounds out the initial preparatory steps
to obtain traction on utilizing the ACA to the
defense advantage.

In laying the groundwork to present this matter
for the court's evaluation, it is important to have
a solid understanding of both the past, related
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Lawyers As Whistleblowers continued from page 3

directors, is ethically mandated: “Unless the
lawyer reasonably believes that it is not necessary
in the best interest of the organization to do so,
the lawyer shall refer the matter to higher
authority in the organization, including, if
warranted by the circumstances, to the highest
authority that can act on behalf of the
organization as determined by applicable law.”7
However, the ethics rules in various states,
including New York, vary from the ABA
formulation.8 New York RPC 1.13 requires a
corporate attorney aware of client misconduct
that constitutes a violation of law or of a legal
duty to the corporation to take reasonable
measures within the organization to prevent
harm to the organization, but does not contain
independent support for reporting outside the
organization if such reporting might result in
disclosure of confidential information in
violation of the state confidentiality rule.9
In addition, lawyers for public corporations
have ethical obligations under Securities and
Exchange
Commission
professional
responsibility rules. For example, SEC Rule
205.3, like the ABA Model Rules, requires a
lawyer who is aware of a material violation of
the federal securities laws to report the violation
up the corporate ladder to the highest authority
that can act on behalf of the corporation,
including, if necessary, the full board of
directors. If all else fails, and if necessary to
prevent further harm to the corporation or to
investors by client perjury or a material violation
of the securities laws, the chief legal officer is
authorized by SEC rules to disclose client
confidences outside the company.10
However, state and federal ethics rules are not
in complete agreement about when it is
permissible for lawyers to reveal—and benefit
from—client violations of the securities laws.

NYCLA Ethics Opinion 746
A potential conflict between federal and state
ethics rules was addressed by the Professional
Ethics Committee of the New York County
Lawyers’ Association (NYCLA), whose 2013
ethics opinion considered the question, “May a
New York lawyer ethically participate in the
whistleblower bounty program under the
Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010 by revealing confidential
information about the lawyer’s client and then
seek a bounty?”11 NYCLA Opinion 746
concluded that a New York lawyer, acting on
behalf of a client, is presumptively barred from
participating in a whistleblower bounty program

by the New York Rules of Professional Conduct
(RPC). Among other things, the committee
reasoned that attorney participation in the SEC
whistleblower program might permit or
encourage the disclosure of confidential client
information beyond that permitted by the New
York Rules of Professional Conduct. In
addition, the ethics committee found that the
prospect of receiving a substantial monetary
bounty from the government might give rise to
a significant risk of a conflict between the
lawyer’s interests and those of the client.
The NYCLA Ethics Committee further wrote
that participation in a whistleblower bounty
program would be unlikely to fall under the
confidentiality exceptions of the Rules of
Professional Conduct that permit disclosure of
confidences “to the extent the lawyer reasonably
believes necessary” to prevent the client from
committing a crime or to prevent or rectify a
known fraud on a tribunal.12 It reasoned that
collecting a monetary bounty from the
government is rarely necessary, and that
“preventing wrongdoing is not the same as
collecting a bounty.”13
Additionally, the NYCLA committee reasoned
that the prospect of a lawyer seeking a
whistleblower bounty raises a potential conflict
of interest. A lawyer seeking to benefit
personally from the disclosure of confidential
information could run afoul of RPC 1.7, which
precludes representation of a client, absent
waiver, where a reasonable lawyer would
conclude that “there is a significant risk that the
lawyer’s professional judgment on behalf of a
client will be adversely affected by the lawyer’s
own financial, business, property or other
personal interests.”14 The committee reasoned
that the prospect of a financial bounty might
adversely affect the lawyer’s professional
judgment on behalf of the client. In other
words, if a lawyer is required to disclose
confidential client information, it should be
because the law requires it—not because the
lawyer stands to benefit financially.

Fair Laboratory v. Quest Diagnostics
In 2013, the U.S. Court of Appeals for the
Second Circuit decided Fair Laboratory Practices
Associates v. Quest Diagnostics, a qui tam case
brought by an in-house lawyer-whistleblower
who alleged that his former employer had
violated the federal False Claims Act.15 In that
case, Mark Bibi, the defendant’s former general
counsel, brought a federal qui tam action
against his erstwhile employer. The defendant

company claimed that Bibi had breached state
ethics rules by using confidential information
to bring his claim. Bibi opposed the defendant’s
motion to dismiss, arguing that the False
Claims Act preempted state ethics rules.
Alternatively, he argued that the disclosure fell
within an exception to the predecessor to New
York RPC 1.6(b) in order to prevent the client
from committing a crime.
The district court dismissed the plaintiff ’s
action because he unnecessarily and improperly
revealed confidential client information. The
Second Circuit affirmed the dismissal,
reasoning that the False Claims Act did not
preempt the confidentiality provisions of the
Rules of Professional Conduct, which would
permit the disclosure of confidences only to the
extent “reasonably necessary” to prevent a
crime—including a federal crime. There was no
conflict between state and federal interests,
because it was not necessary for the general
counsel to reveal stale confidential information
from years earlier in order to prevent fraud that
was apparently no longer ongoing. Moreover,
the court reasoned that, whatever one’s view of
the evidence, it was not reasonably necessary to
bring a qui tam action—and recover
monetarily—in order to redress the alleged past
improper conduct by the defendant laboratory.
According to the Second Circuit: “We agree
that the attorney in question, through his
conduct in this qui tam action, violated N.Y.
Rule 1.9(c) which, in relevant part, prohibits
lawyers from “us[ing] confidential information
of [a] former client protected by Rule 1.6 to the
disadvantage of the former client,” N.Y. Rule
1.9(c), except "to the extent that the lawyer
reasonably believes necessary . . . to prevent the
client from committing a crime.””16
The Second Circuit, relying in part on NYCLA
Ethics Opinion 746, held that Bibi’s revelation
of confidential information exceeded what was
reasonably necessary to prevent any alleged
ongoing fraudulent scheme.17 As the court
explained, it was simply not necessary, within
the meaning of the ethics rules, for the plaintiff
lawyer to reveal confidential information in
order to remedy or prevent supposed client
wrongdoing several years earlier:
We agree with the District Court that
the confidential information [plaintiff ]
Bibi revealed was greater than reasonably
necessary to prevent any alleged ongoing
fraudulent scheme in 2005. By [the
plaintiff ’s] own admission, it was
unnecessary for Bibi to participate in this
continued on page 14
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Lawyers As Whistleblowers continued from page 12

qui tam action at all, much less to
broadly disclose Unilab's confidential
information. . . . Instead, Bibi chose to
participate in the action and disclose
protected client confidences in violation
of N.Y. Rule 1.9(c).18
The court thus concluded that the entire case
was infected by the attorney’s unethical
disclosures, and was not improperly dismissed
by the district court.

Danon v. Vanguard Group Inc.
In November 2015, the Supreme Court of
New York, County of New York followed Fair
Laboratory Practices and NYCLA Ethics
Opinion 746 to dismiss a state court complaint
brought by a lawyer in State of New York ex rel.
Danon v. Vanguard Group, Inc.19 In that case,
David Danon, a former in-house tax attorney
for Vanguard Group, brought a qui tam action
against his former employer. Danon alleged
that Vanguard was engaged in illegal tax evasion
in violation of the New York State False Claims
Act. He repeatedly raised his concerns with his
co-workers and supervisors but was told to
desist. His persistence purportedly resulted in
Vanguard retaliating against him by firing him.
Before leaving Vanguard, Danon amassed a
trove of confidential documents to support his
anticipated whistleblower claim, which he
presented to the IRS, SEC and New York
Attorney General’s Office. As of this writing,
none of these agencies has brought an
enforcement action against Vanguard.
As part of the ensuing action, Danon sought a
bounty under the New York False Claims Act.
In its response to Danon’s complaint, Vanguard
moved to dismiss, asserting that the suit was
poisoned by Danon’s breach of ethics.
Specifically, Vanguard argued that Danon
violated his duty of confidentiality by

publicizing the tax documents to which he had
access as the company’s tax attorney. Danon did
not deny that the documents—which he
accessed in his representation of Vanguard—
were confidential. Rather, he contended that
the ethics rules allow such a breach of
confidentiality, because doing so was necessary
to prevent a crime or fraud.
The court found for Vanguard on a motion to
dismiss and dismissed Danon’s claim, reasoning
that Danon’s breach of confidentiality was in
violation of New York’s Rules of Professional
Conduct 1.6 and 1.9(c). The court reasoned
that the crime-fraud exception to the duty of
confidentiality did not apply because Danon
had alternative means to prevent the alleged tax
violation, such as reporting his claims to the tax
authorities; therefore, revealing Vanguard’s
confidential material was not “reasonably
necessary” to prevent Vanguard from
committing a crime. According to the court,
this ethical violation undermined the evidence
supporting the tax fraud accusations against
Vanguard and poisoned the entire action.
The Danon court relied extensively on Fair
Laboratory Practices, determining that not only
was the lawyer whistleblower disqualified from
collecting a False Claims Act bounty, but that the
breach of confidentiality was so egregious that it
warranted dismissing the case outright. In fact,
the court in Danon found that Danon’s ethical
violations were worse than those addressed in
Fair Laboratory Practices because Danon gathered
confidential documents and commenced his
action while still in Vanguard’s employ.
Undeterred, Danon pursued similar claims
against Vanguard under the Sarbanes-Oxley Act,
Dodd-Frank and the Pennsylvania Whistleblower
law, in a separate action in the Eastern District
of Pennsylvania. These claims were dismissed on

Endnotes
1 Fair Laboratory Practices Associates v. Quest Diagnostics Inc., 734 F. 3d 154 (2d Cir. 2013).

Interestingly, in 2015, Danon participated in
an action in Texas in which he successfully
collected a bounty for information he
provided.21 His role was that of “confidential
informant,” and not an active participant in the
investigation. Thus, it is not entirely clear if he
utilized the same confidential materials that
tainted his case in New York. The Texas
comptroller awarded Danon the sum of
$117,000 for his assistance.

Conclusion
Lawyers confronted with client fraud or other
material violations of the law must tread
cautiously by balancing their competing duties
under state and federal ethics rules, particularly
given the developing nature of the law in this
area. Generally speaking, lawyers must engage
in choice of law analysis to determine which
jurisdiction’s professional responsibility law
applies, and to determine whether disclosure is
permissive, mandatory or precluded under the
applicable ethics rules. In addition, lawyers
must weigh and balance their own potential
liability to potentially defrauded third parties—
or government regulators—against their ethical
duty of maintaining client confidentiality.
Both NYCLA Ethics Opinion 746 and the
Second Circuit’s decision in Fair Laboratory
caution that the disclosure of client confidential
information in exchange for a government
bounty raises significant ethical issues for
lawyers. The Danon decision reinforces these
opinions and stands to admonish attorneys
against pursuing whistleblower bounties,
especially if doing so reveals confidential
materials beyond what is reasonably necessary
to prevent client crime or fraud.

Publications1647_0.pdf. (The author is a member of the NYCLA Ethics Committee
which issued Ethics Opinion 746).

2 Danon v.Vanguard Group, Inc., No. 100711/13, 2015 WL 7594570 (N.Y.Sup.).

12 NY ST RPC Rule 1.6(b); 3.3(b).

3 Danon v.The Vanguard Group, Inc., No. CV 15-6864, 2016 WL 2988987 (E.D. Pa. 2016).

14 Id. at 11.

4 Securities Exchange Commission, Implementation of the Whistleblower Provisions of Section
21F, Exchange Act Release No. 34-64545, at 50-52, 60-66, 249-50 (Aug. 12, 2011),
available at http://www.sec.gov/rules/final/2011/34-64545.pdf.

15 Fair Laboratory Practices Associates v. Quest Diagnostics Inc., 734 F. 3d 154 (2d Cir. 2013).

5 ABA Model Rule 1.6 (b).

19 Danon v. Vanguard Group, Inc., No. 100711/13, 2015 WL 7594570 (N.Y.Sup.).

8 Cf. NY RPC 1.13.

6 NY RPC 3.3.

7 ABA RPC 1.13.

9 NY RPC 1.13.

10 SEC Rule 205.3 (d); https://www.law.cornell.edu/cfr/text/17/205.3
11 NYCLA Ethics Opinion 746, at 1, https://www.nycla.org/siteFiles/Publications/
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collateral estoppel grounds by the court.20 Both
Danon decisions are on appeal.

16 Id. at 157-58.

17 Id. at 19.

13 NYCLA, supra note 5, at 9.

18 Id. at 165.

20 Danon v. The Vanguard Group, Inc., No. CV 15-6864, 2016 WL 2988987 (E.D. Pa. 2016).
21 Jesse Drucker, Vanguard, Facing Whistler-Blower Cases, Agrees to Pay Texas Taxes, Bloomberg
(Nov. 20, 2015), http://www.bloomberg.com/news/articles/2015-11-20/vanguard-facingwhistle-blower-cases-agrees-to-pay-texas-taxes.
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The mission of the Professional Liability Underwriting Society is to be the global community for the professional
liability insurance industry by providing essential knowledge, thought leadership and career development
opportunities.
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